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Abstract

The article focuses on analyzing advances in Chinese law in resolving land complaint. Beside that, the article is also pointing out the limitations
and inadequacies in the provisions of Vietnamese law. From there, recommendations are made to improve the current mechanism for resolving
land complaints in our country.
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INTRODUCTION
Complaint resolution mechanism in the land sector in China

Disputing in the land sector are an unavoidable problem in countries around the world. These are conflicts
between the managing subject and the managed subject around a major action decision, prohibited
administrative acts in the process of state administrative management. When conflicts arise, Chinese law allows
people to protest administrative decisions and administrative acts through two specific methods: (1) Resolving
disputes by acceptance by competent authorities, administrative management agency according to the method
of resolving appeals, (2) Disputing resolution adopted by the Court, also known as the judicial method or
administrative aptitude.

In resolving land recovery, China law applies the 1999 Administrative Complaints Ordinance and the
Conditions for Implementation of the 2005 Administrative Deficit Ordinance. To completely organize and
operate the agency, from In 2008, the National Assembly's Legal Committee banned the issuance of notices on
the establishment of administrative complaint laboratories in a number of provinces and centrally run cities.
Initially the bans on experiments were in Beijing, Heilongjiang, and Jiangsu, then expanded nationwide. As of
carly 2014, there were 190 cities and districts of 24 provinces nationwide piloting. Practical application for the
quality of complaint resolution, and people's trust in the government has been enhanced . Accordingly, the legal
system on resolving shortcomings in the land sector in China needs to be analyzed through the following three
aspects:

Based on the Article 2 of the Ordinance on Administrative Complaints the Ordinance, it is stipulated that:
"When any citizen, legal entity or organization believes that a specific administrative act may infringe upon their
legitimate rights and interests, they may the right to complain to an administrative agency, it shall resolve the
complaint and make a decision to resolve the complaint. In addition, in Article 6 of the Ordinance, the cases
in which rights are granted in the field of land are identified, including: (1) Decisions to sanction administrative
violations in the field of land, (2) Coercion administrative level in the field of land, (3) Confirmation of rights
such as various types of land use rights certificates, decisions on land allocation, land lease..., (4) Contract for
receiving agricultural shares, (5) None performing legal functions, such as not paying taxes and fees on land, 6)
In addition, in Clause 11, Article 6 of the Ordinance, the object of complaints in the field of land is defined in
a more open way, when people have the right to complain about acts "when they believe that specific acts other
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entities of administrative agencies violate their legitimate rights and interests. Based on the opinions of many
experts in China, it has been concluded that: "It seems that according to this regulation, all specific
administrative actions that violate the legitimate interests of individuals, legal entities, or other organizations are
within the scope of administrative complaints".

Comparing the law on resolving complaints in the field of land in China, along with Vietnam, we find:
"Complaints in China allow consideration and processing of legal documents, which are the legal basis", reason
for the issuance or implementation of the complained decision or administrative action". Previously, like
Vietnam, Chinese law limited the right to complain to individual administrative decisions and specific
administrative acts in the process of performing state management tasks in the land sector.

However, along with the development of society, in Article 7 of the Ordinance on Resolving Complaints in
China, there has been an expansion of the scope, when citizens can complain about administrative decisions
and specific administrative acts based on an illegal legal document, people have the right to complain and sue
both normative administrative decisions instead of just being limited within the scope of these decisions.
administration is individual like in Vietnam. This is considered an expansion of citizens' right to complain in
China during the current period.

Regarding the Agency for Resolving Administrative Complaints in the Land Field

In the mechanism for resolving land complaints in China, it will be resolved at one level and at both levels.
Most land disputes in China will be resolved at one level. According to the one-level mechanism, if the result
of resolving complaints is not thorough and satisfactory to the wishes of the people, the subject making the
complaint will directly initiate a lawsuit in Court, instead of filing a second complaint. In addition, people can
still make the second complaint at different levels in the state administrative system. This has similarities with
the law on complaints in Vietnam.

However, there will be certain differences when China promotes the establishment of complaint resolution
departments in general and complaints resolution in the land sector in an independent manner within state
administrative agencies. The subject with the function of resolving complaints is the full time person in charge
and does not perform other tasks. This is different when compared to Vietnamese law, when the agency that
issues land recovery decisions, enforces land confiscation, and sanctions administrative violations in the land
tield will directly hold the concurrent position of ability to resolve disputes related to administrative decisions
or administrative acts issued by them or those issued by these agencies.

Based on China's legal regulations on resolving complaints, localities have implemented complaint resolution
based on the principle that the complaint settlement agency is not at the same time the subject of the
complained decision or behavior. In addition, the Chinese government has also implemented training and
certification for entities with local complaint resolution functions. This helps the complaint resolution agency
to be independent, fair, and equitable among the subjects in resolving complaints, and at the same time
contributes to the professionalization of complaint settlement in general and the settlement of complaints about
land in particular in China.

Regarding Administrative Procedures in Resolving Land Complaints

Related to the process and procedures for resolving complaints in the land sector in China. Realizing that some
regulations tend to expand the rights of subjects making complaints, when compared with Vietnamese law. For
example: During the process of requesting complaint resolution, the person directly making the complaint, as
well as the person with rights and obligations related to land, can make the complaint themselves or entrust a
representative to participate the complaints. Accordingly, the law encourages the participation of lawyers in the
complaint resolution process. Because this forces the agency with the function of resolving complaints to be
cautious in resolving complaints. In the process of resolving complaints, in order to simplify procedures, as
well as ensure the legitimate rights and interests of people; In case the complainant does not clearly know the
agency competent to resolve the complaint, this subject can complain directly to the district government where
the disputed job occurred. This regulation ensures the best way for people to express their power in state

ijjor.couk 9130


file:///C:/Users/Mano/AppData/Local/Temp/Temp1_paperswithpagenumbers.zip/ijor.co.uk

LONG, VAN, PHUONG and DAO

administrative management, as well as ensure democracy and human rights in state administrative management
in the field of land. Comparing with Vietnamese law, we find that the 2011 Law on Complaints still has "gaps"
in the complaint resolution process, as Article 7 of the Law on Complaints stipulates: “When there are grounds
to believe that an administrative decision or administrative action is illegal and directly infringes upon one's
legitimate rights and interests, the complainant shall first file a complaint with the person who issued the
administrative decision. ...”. Reality shows that there are agencies and entities that have the right to issue an
administrative decision but do not have the authority to resolve complaints. For example: if a police officer
sanctions an administrative violation, based on Article 17-26 of the 2011 Law on Complaints, they do not give
this subject the right to resolve the complaint. Regarding duties, the person making the complaint must
"complain to the right person with authority to resolve it". From this regulation, if the complainant does not
send the complaint to the correct authority, it will not be resolved according to the law. These are loopholes
that need to be researched and completed to best ensure the legitimate rights and interests of the person making
the complaint.

Existing Problems in Resolving Land Complaints Under Vietnamese Law Compared to
Chinese Law - Experience and Solutions

Through the complaint resolution mechanism in the land sector in China, we have seen regulations that are
consistent with Vietnamese law, but there are still progress points that need to continue to be collected and
promoted improvement the effective land settlement mechanism in Vietnam. For example:

Firstly, when resolving land complaints in China, most of the work is handled by directly competent superiors.
However, in Vietnam, this authority will make the agency with the administrative decision or administrative
action complained of handle the first complaint. In this issue, Vietnamese and Chinese lawmakers have their
own assessment of the same issue. When Vietnamese law focuses on dialogue to resolve instabilities and accept
disputes, then find common ground. On the contrary, from the perspective of Chinese law, it is believed that
how to resolve disputes correctly, so that the results are resolved objectively and without bias, this is a position
because China does not allow the subject to Complained will directly resolve the complaint. In essence, in
Vietnam, in case the person with authority to resolve the matter does not proceed with the resolution or does
not resolve it thoroughly, the person with the right to complain will transfer the complaint to the superior of
the subject subject to the first complaint. If the second complaint resolution mechanism still cannot find
common ground and satisfy the wishes of the subject conducting the absorption, this subject can submit an
application to a neutral agency, the Court, to consider and resolve the complaint. Similar to the principle of
resolving complaints in the land field, if the Chairman of the District People's Committee resolves the first
complaint, the Chairman of the Provincial People's Committee will have the authority to resolve the second
complaint. On the contrary, if the chairman of the provincial People's Committee is the subject to tesolve the
issue for the first time, then the Minister of Natural Resources and Environment is the subject to resolve the
complaint for the second time. Many people believe that allowing the Ministry of Natural Resources and
Environment to patticipate in resolving complaints is a premise for solving difficulties in resolving complaints.
Because in general, the person whose administrative decision is complained about is also the person resolving
it, so the results in some cases will not be objectively transparent. The Minister of Natural Resources and
Environment's direct participation in resolving complaints is a premise to help people point out violations in
the local land management process. However, this has not really been applied effectively and consistently
according to the provisions of the 2011 Law on Complaints. Many expert opinions believe that Clause 3, Article
66 of the 2013 Land Law is invisible. generally invalidated the value of the Minister of Natural Resources and
Environment's authority to resolve issues in the land sector. Analyzing this definition, it is found that the
mechanism of land allocation and legal lease is not allowed. However, the land recovery mechanism allows the
Provincial People's Committee to decide to recover land or authorize the District People's Committee to decide
to recover land in cases where the land recovery area includes subjects. under the jurisdiction of the Provincial
and District People's Committees (Article 66 of the 2013 Land Law). On that basis, most provinces and cities
simultaneously delegated the authority to recover land in the project to the district-level People's Committee.
This indirectly affects the authority to resolve complaints under the Law on Complaints 2011 because if the
authority to recover land is completely delegated to the district-level People's Committee, then the authority to
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resolve the first complaint (if yes) is definitely the Chairman of the district People's Committee; The authority
to resolve a second complaint in this case falls under the jurisdiction of the Provincial People's Committee. In
the case just mentioned, the case was resolved "encapsulated"” within one province.

At that time, if the law does not allow "authorization" in land recovery, it means that the authority to resolve
the first complaint will fall under the authority of the Chairman of the Provincial People's Committee and the
authority to resolve the second complaint regarding Specialized Minister (in this case, the Minister of Natural
Resources and Environment) . From the above issue, the authors believe that Clause 3, Article 66 of the 2013
Land Law needs to be adjusted. Accordingly, the principle of land allocation and land recovery needs to be
developed on the basis that the entity with the authority to allocate land will directly collect the land. Removing
the authorization mechanism in land recovery will contribute to improving the quality of complaint settlement
in the land sector in general and settlement in the field of land recovery in patticular.

Secondly, China's Law on Administrative Complaints in the Land Field stipulates that the complaint settlement
agency belongs to the system of state administrative agencies, both managing and resolving complaints.
However, there are differences compared to Vietnamese law. In China, specialized complaint resolution
agencies will be established within the administrative system, which will ensure objectivity, fairness and
independence in complaint resolution.

From the above perspective, the current complaint resolution mechanism in China has established independent
complaint resolution agencies or departments, belonging to legal departments at all levels. Although in some
localities there are still cases where complaints are handled concurrently, China is still trying to strengthen the
team of specialized officials to resolve complaints locally. Aiming to resolve complaints objectively, we believe
that the complaint resolution model in China is an issue worth studying. Accordingly, in Vietnam, a similar
complaint resolution mechanism should also be built, with the resolution subject not being concurrent, the
complaint resolution subject will receive intensive training and a training certificate, before when handling
complaints like in China.

Thirdly, the Complaint Law in China allows people to complain directly to the Government if they think there
is no competent agency to resolve it. Accordingly, there will be a citizen reception department and specific
instructions on the competent authority to resolve complaints. However, if compared under Vietnamese law,
even though the 2011 Law on Complaints, the 2013 Law on Citizen Reception, and Circular 04/2021/TT-
TTCP regulate the process of continuing citizenship, there are related regimes. to receive citizens during the
process of resolving complaints. However, many opinions argue that whether receiving citizens is a process
within the procedure for resolving complaints or not? If the competent authority ignores the process of
receiving citizens, can the citizens make a complaint? According to Clause 11, Article 2 of the Law on
Complaints 2011: "Resolving complaints means accepting, verifying, concluding and making decisions to
resolve complaints."

Through this, we realize that receiving citizens is not part of the process of resolving complaints in general and
resolving complaints in the land sector in particular. Because of this inconsistent regulation, many localities do
not have representatives to receive citizens, as well as to guide the order and procedures for resolving
complaints in general. From the issue towards synchronization and unification in legal regulations. The author
believes that Clause 11, Article 2 of the 2011 Law on Complaints, needs to be specifically revised as follows:
"Resolving complaints means receiving citizens, processing, verifying, concluding and making decisions to
resolve complaints".

In short, the right to complain is a constitutional right, recognized by law. Therefore, to ensure people's
legitimate rights and interests, the 2011 Law on Complaints needs specific adjustments. Through analysis and
legal experience in resolving complaints from China, there are suggestions to help Vietnam perfect the
complaint resolution mechanism in the current period. /.
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